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FOREWORD 


The debate over amending the Constitution through the unprece- 
dented process of calling a Constitutional Convention has been 
intense and of long duration. While undeniably a mechanism which 
the Founding Fathers considered a viable option for the 
amendment process, the practical ramifications of such a step have 
taken center stage during consideration of a number of proposed 
amendments. 

That discussion prompted two hearings by the House Judiciary 
Subcommittee on Civil and Constitutional Rights in July and 
September 1985. Considerable research by the Committee and its 
staff both preceded and followed these hearings and has led to this 


report. 
Tah hopeful that this report will provide a valuable reference 
source for those interested in this important subject. 


JACK BROOKS, 
Chairman. 
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SUBCOMMITTEE ON CIVIL AND 
CONSTITUTIONAL RIGHTS, 
Washington, DC, December 18, 1985. 
Hon, PETER RopDINo, 
Chairman, Committee on the Judiciary, 
Washington, DC. 

DEAR MR. CHAIRMAN: During the 99th Congress the Subcommit- 
tee on Civil and Constitutional Rights held 2 days of hearings on 
the Convention method of amending the Constitution. The hearings 
focused primarily on two issues: The validity of the 32 pending ap- 

lication and the authority of Congress and the States to limit a 
Paaeentisn to a single subject. 

In addition, during the years that the current Convention drive 
has been underway, the subcommittee has compiled a vast amount 
of scholarship on the subject, including studies by the Library of 
ah thse commissioned especially for the subcommittee. 

Relying on all of these sources, the staff has saab the report 
we are submitting to you today. In reviewing the report, we have 
concluded that it is a scholarly analysis of the ! een surround- 
ing the Convention process as such, the report does not necessarily 
reflect the views of the subcommittee or any of us individually. 
Rather it is intended as a reference tool for anyone interested in 
the issue. We believe it will be particularly helpful to members of 
the committee and to State legislators in the exercise of their legis- 
lative duties. The Convention question will continue to be debated 
in Congress and in the States for some time to come. We believe 
this report will be of immense value in that debate. 

The subcommittee chairman would like to offer a special thanks 
to Representative Charles Schumer, a member of the subcommit- 
tee, for his interest in this issue and for his invaluable contribution 
to the subcommittee’s hearings and to the preparation of this 
report. 


Sincerely, 


DON EDWARDS, Chairman. 
JOHN CONYERS, JR. 
ROBERT W. KASTENMEIER. 
PATRICIA SCHROEDER. 
CHARLES E, SCHUMER. 
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IS THERE A CONSTITUTIONAL CONVENTION IN 
AMERICA’S FUTURE? 


SECTION 1,—INTRODUCTION 


When the framers of the Constitution met in Philadelphia in 
1787, they sought to provide ways for amending the document the 
were creating. [Their compromise solution was article V of the U.S. 
Constitution, which states: 


The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose amendments to this Con- 
stitution, or, on the Application of the Legislatures of two- 
thirds of the several States, shall call a Convention for pro- 
posing Amendments, which, in either Case, shall be valid 
to all intents and purposes, as Part of this Constitution, 
when ratified by the egislatures of three-fourths of the 
several States, or by Conventions in three-fourths thereof, 
as the one or the other Mode of Ratification may be pro- 
posed by the Congress; Provided that no Amendment 
which may be made prior to the year one thousand eight 
hundred and eight shall in any Manner affect the first and 
fourth Clauses in the Ninth Section of the first Article; and 
that no State, without its Consent, shall be deprived of its 
equal suffrage in the Senate.} (Italic supplied.) 


Despite the fact that two separate methods of amendment are set 
forth in the Constitution, the Convention method has never been 
used. All 26 amendments to the Constitution have been proposed 
by Congress. This is not to say, however, that the Convention 
method has not been tried. Since the Constitution was ratified, 
States have made a total of more than 400 applications to the Con- 
gress to call a Convention, including at least one application from 
each State. Most of the applications have come in this century, in- 
cluding all of those that call for anything other than a general Con- 
vention. In the Nation’s first 100 years. Only 10 applications were 
filed, but there have been more than 300 since 1889. 

As of September 1985, 32 States have applied to Congress to call 
a Convention to consider an amendment to require that the Fed- 
eral budget be balanced.* That number is only two short of the req- 
uisite two-thirds that would trigger the Convention call specified in 
article V. Many have heralded this as a constitutional crisis of 


*U.S. Const. art V. 

?Connely, “Amending the Constitution: Is This Any Way to Call a Conatitutional Convention?” 
22 Ariz. L. Rev. 1011, 1030 (1980). 

7Alabama, Alaska, Arizona, Arkansas, Colorado, Delaware, Florida, eS Idaho, Indiana, 
Iowa, Kansas, Louisiana, Maryland, Mississippi, Missouri, Nebraska, Nevada, New Hampehire 
New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, South Carolina, 
South Dakota, Tennessee, Texas, Utah, Virginia, W. ng. 
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major proportions. But there are serious questions about the valid- 
ity of many of the applications. 

This is not the first time the Nation has come close to a Conven- 
tion. States first began sending applications asking for a limited 
Convention in the late 1800's as part of a drive to amend the Con- 
stitution to provide for the direct election of Senators. Thirty 
States—one short of the two-thirds required to trigger a Conven- 
tion call—adopted 73 applications between 1901 and 1911.* Faced 
with the prospect of a Convention, Congress proposed the 17th 
amendment, Since then, States have applied to Congress for Con- 
stitutional Conventions to consider amendments on a wide variety 
of subjects, including the repeal of prohibition (5 States), banning 
polygamy (27 States), limiting Federal taxing power (27 States), 
limiting Presidential tenure (5 States), and, most recently, appor- 
tionment in State legislatures (32 States). 

Apparently, their success in getting Congress to propose an 
amendment on the direct election of Senators convinced the States 
that applying for a Convention is an effective way to prod a recal- 
citrant Congress into action. So it is not surprising that two issues 
on which the States and Congress have disagreed in recent years, 
reapportionment and Federal budget deficits, have resulted in ap- 
plication drives for a Constitutional Convention. 

Perhaps the most controversial issue surrounding the Convention 
is whether it can be limited to consideration of one or any number 
of subjects. Despite the fact that State legislatures have taken it 
upon themselves to ask Congress to call Conventions that would be 
limited to the consideration of a particular issue or amendment, it 
has never been established that Congress or the States have that 
power. Indeed, many constitutional scholars argue that a Constitu- 
tional Convention’s agenda cannot be limited by either the States 
or the Congress; it would be a separate, sovereign body answerable 
only to its own members.® 

here are many other unanswered questions surrounding the 
untested Constitutional Convention process and there is no actual 
legal or historical precedent, save the first Constitutional Conven- 
tion. Aside from a few court cases on certain narrow questions, the 
only sources of information on the subject are the opinions and law 
review articles written by constitutional scholars. Even if these 
commentators were to reach a consensus—which they have not— 
there is no guarantee that the courts will agree. Thus, for Congress 
to try to determine a proper (i.e. constitutional) course of action re- 
lying on the sparse body of literature available becomes a very pre- 
carious task. This is a slippery slope from which to determine the 
fate of the Constitution. 

While no one can offer definitive answers to the innumerable 
questions raised by the prospect of the Nation’s first Constitutional 
Convention since 1787, this report attempts to present an overview 
of opinion and precedent on some of the most critical questions. 
These include: 


“Brickfield, House Committee on the Judiciary, “Problems Relating to a Federal Conatito- 
tional Convention,” 85th Cong., Ist Sess. (Comm. Print 1957) [hereinafter cited as Brickfield). 
ey Black, “Amending the Constitution: A Letter to a Congressman,” &2 Yale L. J. 189 

1972). 
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Whether Congress can preempt a Convention by passing its 
own balanced budget amendment before the 34th application is 
received; 

What constitutes a valid application for an article V 
Convention; 7 

Whether Congress must call a Constitutional Convention 
once 34 valid applications are received; 

What options Congress has regarding Convention implemen- 
tation and procedures; 

Whether the subject matter of the Convention may be 
limited; 

Whether Congress is required to submit amendments 
proposed by the Convention to the States; and 

What the role of the courts might be. 

In addition, this report Nac a brief discussion of the 32 State 
applications received by Congress which call for a Convention on 
the balanced budget issue. Finally, the report contains a summary 
of the bills introduced in the 99th Congress to establish procedures 
for holding a Constitutional Convention. 


SECTION 2.—HISTORY OF ARTICLE V 


Those who fear the prospect that a Constitutional Convention— 
even one ostensibly limited to consideration of a single balanced 
budget amendment could lead to a wholesale revision of the entire 
Constitution do have precedent on their side. The Constitutional 
Convention of 1787 was itself a runaway Convention. According to 
the enabling resolution passed by the Continental Congress, that 
Convention was called for the sole and express purpose of revising 
the Articles of Confederation....° In creating a whole new Constitu- 
tion, indeed, a whole new form of government, the first Convention 
clearly exceeded the boundaries that had been set for it. 

The fact that they were overstepping their authority in writin 
a whole new Constitution was not lost on the framers, who too 
care to include a way to remedy shortcomings in the document 
without having to totally rewrite it. After spare Pee several alter- 
natives, the framers agreed upon the language now found in article 
VY. The final product was a compromise between those who feared 
that Congress would seek to increase Federal powers at the ex- 
pense of the States, and those who feared that the States would 
seek to increase their powers to thwart the efforts of the Federal 
Government. 

As originally written, article V vested sole amending power in a 
Convention, which would be called by Congress upon application o 
two-thirds of the States. Complaints that this mode threatened the 
pews of the Federal Government resulted in its being rewritten. 

n the suggestion of James Madison the Convention adopted word- 
ing which gave Congress the sole power to propose amendments ei- 
ther, when two-thirds of each House deemed it necessary or when 
two-thirds of the States applied. This version, too, met with dis- 
or hohe from delegates who feared that Congress could simply 
refuse to submit for ratification amendments it disapproved, Fi- 
nally, the Convention compromised only hours before concluding its 


*C.D. Bowen, “Miracle at Philadelphia,” 678 (1966). 
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work. Despite the objections of Madison, who feared the power of 
Conventions and wondered why Congress would be more likely to 
call a Convention than to offer amendments upon application of 
two-thirds of the States, the Convention adopted the current word- 
ing which granted the power to propose amendments jointly to the 
Congress and to the Convention. 

The debate over article V is not extensive and came in the wan- 
ing hours of the Convention's deliberations, It is not surprising that 
commentators today find article V's meaning vague and offer dis- 
parate interpretations of the “intent of the framers.” 


SECTION 3.—CAN CONGRESS PREEMPT A CONVENTION BY PASSING A 
BALANCED BUDGET AMENDMENT BEFORE 34 APPLICATIONS ARE 
RECEIVED? 


It is generally accepted that, as a matter of constitutional theory, 
once a set of 34 valid, consonant applications is received, Congress 
must call a Convention.? However, at least 20 of the 32 balanced 
budget Convention applications ask first that Congress enact its 
own balanced budget amendment or, alternatively, that a Conven- 
tion be called. A number of States specify that their Convention ap- 
plication be ignored or nullified if Congress acts, regardless of how 
many applications are on hand. Some States’ resolutions contain 
specific deadlines by which Congress must act before the applica- 
tion portion of the resolution goes into effect. Others phrased in the 
alternative contain no deadline for congressional action. It has been 
suggested that at least those “alternative” applications with no 
deadline for congressional action leave Congress with the oppor- 
sain Bos send an amendment to the States for ratification, as, pre- 
sumably, would those with specific nullification clauses.? One State 
gives Congress 60 days after the 34th application has been received 
to submit an amendment before its application becomes valid. 
Thus, it appears that many of the current applications permit—and 
indeed expect—Congress to preempt a Convention by submitting 
its own balanced budget amendment, even after two more applica- 
tions have been received. Thus, while the receipt of 34 applications 
theoretically places a mandatory duty on Congress, regardless of 
any other action Congress might take, as a practical matter, the 
specific language of the pending applications s sts the States do 
not desire that result and that Congress would be acting in accord- 
. ance with their wishes if it proposed its own amendment. 


SECTION 4.—WHAT CONSTITUTES A VALID APPLICATION BY THE 
STATES FOR A CONSTITUTIONAL CONVENTION AND WHO DECIDES 
QUESTIONS OF VALIDITY? 


A. DOES CONGRESS HAVE THE AUTHORITY TO DETERMINE THE VALIDITY 
OF APPLICATIONS? 


Commentators agree that because Congress is charged with call- 
ing a Convention when the necessary number of States apply, it 


7A. Hamilton, “The Federalist,” No. 85. See also report of the ABA Special Constitutional 
Convention Study Committee, “Amendment of the Constitution by the Convention Method 
Under Article V,” (1974) [hereinafter cited as ABA Report). 

' of the Committee on Federal Legislation of the Association of the Bar of the City of 
New York, “An Analysis of State Resolutions Calling for a Conatitutional Convention to Propose 
a Balanced Budget Amendment” 21 (1985) (hereina cited as Committee Report]. 
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also has the discretion to determine, first, whether any single ap- 
plication is valid, and second, at what point there is a reasonably 
contemporaneous expression by two-thirds of the States that a Con- 
stitutional Convention should be called. 

The history of article V shows that the Convention method was 
designed to enable the States to circumvent a Congress unwilling 
to act on its own. Accordingly, scholars have cautioned against ex- 
cessive congressional involvement in the Convention process. Con- 
gress can not use its role in calling a Convention to subvert the will 
of the States. It nevertheless must determine when to call one. 
Thus, there may be disagreement on how stringently Congress 
should review the State applications, but not on whether it should 
review them at all. 

While many suggest that overly technical examination may be 
appropriate no commentator argues that Congress is bound by arti- 
cle V to call a Convention when the limitations or conditions de- 
scribed in the applications differ widely, and at least one com- 
mentator says that under those circumstances, Congress would 
lack the authority to call a Convention even if it wanted to.° There- 
fore, given the nature of Congress’s role in the procedure, some 
level of interpretation is unavoidable. 


B. IS AN APPLICATION FOR A LIMITED CONVENTION VALID? 


There is some support among commentators for the position that 
any application seeking to limit the Convention to a specific subject 
matter should be deemed invalid. The chief proponent of this posi- 
tion is Charles Black of Yale Law School, who is of the opinion that 
article V authorizes only general Conventions. He argues that be- 
cause applications for a limited Convention are asking for some- 
thing article V does not authorize, they cannot be valid applica- 
tions. 

Black’s view is not shared by most other commentators. There is 

eater support for the position that an application stating that a 

onvention “should” be limited is valid, while one stating that it 
“must” be limited is not,4! Thus, an application that says “We, the 
legislature of State X, find that Federal budget deficits are a seri- 
ous national problem and we apply to Congress for a Constitutional 
Convention to consider a balanced budget amendment” would be 
valid, because it does not demand that the Convention consider 
only one particular subject. On the other hand, an application seek- 
i, Be Convention “for the sole and exclusive purpose of considering 
a balanced budget amendment” may be invalid, because neither 
Congress nor the States could bind the Convention to consideration 
of that subject alone. Applying this reasoning to the pending bal- 
anced budget applications would invalidate many of them because 
they call for a Convention for the “specific and exclusive” purpose 
of proposing a budget amendment. 


* Stall telephone conversation with Prof. William Van Alatyne, August 29, 1984. 

10 See Black, supra note 5. 

4 See Dellinger, “The Recurring Question of the ‘Limited’ Constitutional Convention,” 88 Yale 
LJ. 1623, 1638 (1979), Gunther, “The Convention Method of Amending the United States Con- 
stitution,” 14 Ga. L. Rev. 1, 24 (1979). 
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C. IF APPLICATIONS FOR A LIMITED CONVENTION ARE VALID, ARE SOME 
LIMITATIONS TOO RESTRICTIVE? 

Nearly all constitutional scholars, regardless of their view on the 
limited Convention question, agree that an application requesting 
an up-or-down vote on a specifically worded amendment cannot be 
considered valid.'* Such an approach robs the Convention of its de- 
liberative function which is inherent in article V language stating 
that the Convention’s purpose is to “propose amendments.” If the 
State legislatures were permitted to propose the exact wording of 
an amendment and stipulate that the language not be altered, the 
Convention would be deprived of this function and would become 
instead part of the ratification process.!* 

Eight applications propose specific language. Two of them at- 
tempt to limit the Convention solely to their particular, although 
different, amendments. It seems clear that these latter applications 
are of questionable validity. The other six applications which at- 
tempt to limit the Convention to consideration of amendments 
“substantially similar” to the ones contained in the application may 
also be invalid, or can only be counted with other applications pro- 
posing “substantially similar” amendments. 


D. CAN AN APPLICATION CONTAIN CONDITIONS? 


Many of the applications currently avert before Congress con- 
tain certain conditions. For instance several State applications con- 
tain “self-destruct” clauses; that is, they are null if Congress sub- 
mits its own balanced budget amendment to the States. A number 
of other States have specified that their applications are null and 
void if the Convention is not limited to consideration of a balanced 
budget amendment. (See appendix 1.) The imposition of such condi- 
tions does not necessarily render an application invalid. However, 
applications containing different conditions may not necessarily be 
ry together to determine whether a Convention must be 
called. 


E. HOW SIMILAR MUST THE 34 APPLICATIONS BE IN ORDER TO TRIGGER 
A CONVENTION? 


Must they agree on the subject of the Convention? 


If 17 States apply for a Convention to consider a balanced budget 
amendment and another 17 apply for a Convention to consider an 
antiabortion amendment, must Congress call a Convention? If the 
answer is yes, then Congress is already remiss, because in addition 
to the 32 applications on a balanced budget, numerous other appli- 
cations have been submitted to Congress on other issues.'* Why, 
then, is Congress not under an immediate obligation to call a Con- 
vention? Because, say the commentators, the applications must ad- 
dress the same issue. 


12 The exception to this view is Duke University’s William Van Alstyne, who believes that ap- 
plications can be as limited as States wish to make them. Whether they can then be counted 
with other, less limited, applications is another question, according to Van Alystne. 

43 “Constitutional Convention Procedures: Hearings on S. 3, S. 520, and S. 1710 Before the 
Subcommittee on the Constitution of the Senate Committee on the Judiciary,” 96th Cong. Ist 
Sess. 448 (1979) (questions from Senator Birch Bayh to Kenneth Kofmehl) [hereinafter cited as 
1979 Senate ay ge 

14S. Rept. No. 594, 98th Cong., 2nd Sess. (1984). 
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Article V seems to require a general consensus among 
two-thirds of the States that a Constitutional Convention 
be called. Thus, only those applications which request a 
Convention to deal with the same issue should be counted 
together. !® 


Even those scholars who argue for Convention autonomy do not 
argue that an aggregate of applications on a variety of different 
subjects must result in a Convention. These commentators do not 
doubt States’ ability to apply for a general Convention. However, 
if the —— are limited, they need to address the same mat- 
ter in order to be counted together. 

The applications need not be exact copies of each other. On the 
contrary, most commentators suggest that Congress should be gen- 
erous in its interpretation even when applications seem fairly di- 
vergent.'® Applying too strict a standard could be viewed as an at- 
eae to prevent the States from exercising their option under arti- 
cle V. Indeed, some argue that simply stating the same general 
problem is enough; States do not need to propose similar solutions 
in order for their applications to be counted toward the critical 
mass necessary for the calling of a Convention,!”7 Van Alstyne con- 
tends that applications need only be “of a given subject of sufficient 
common description that further insistence for more perfect agree- 
ment among the applications would clearly be unreasonable.” ! 


Must they share the same limitations about the scope of the 
Convention? 


Even if 34 applications share the same subject matter, if they re- 
quest Conventions whose limitations would differ, some commenta- 
tors doubt that they may be counted together. For instance, accord- 
ing to Van Alstyne, if 34 States call for a Convention to phage 
a balanced budget amendment, but 10 of them specify that the 
Convention shall have only the authority to vote yes or no on a 
prewritten amendment, another 20 say the Convention’s “sole and 
exclusive purpose” is to consider the balanced budget problem, and 
another four say the budget } airgcign should be part of any such 
Convention, then, despite the fact that there are 34 petitions on the 
same subject, no Convention need be called, because the States are 
not seeking the same thing.!® This argument does not necessarily 
imply that any of the applications are invalid, only that they must 
be placed in separate categories, and that the critical mass will not 
be reached until there are 34 applications in a single category.”° 
Others take an even harder line. Forkosch, for example, says that: 


...[WJhere an express limitation or requirement is set 
forth in such an application, restricting the scope of the 
Convention’s authority, so that the application is inconsist- 


15 1979 Senate hearings, supra note 5, at 769 (statement of Douglas Voegler). 

16“Article V Constitutional Conventions: Heari Before the Subcommittee on Civil and Con- 
stitutional Rights of the House Committee on the Judiciary,” 99th Cong., Ist Sess. (1985) [here- 
— ig House hearings) (testimony of Jeffrey Glekel, Jane Bello Burke, and William 

an e). 

17 Bonfield, “Proposing Constitutional Amendments by Convention: Some Problems,” 39 Notre 
Dame Law. 659 (1964). 

14®8Van Alstyne, Does Article V Restrict the States to Calling Unlimited Conventions Only?— 
A Letter to a Colleague, 1978 Duke L.J. 1295. 

| paitaaeriaae with Van Alstyne, supra note 9. 
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ent with the other applications the Judiciary Committees 
of both Houses will have no choice but to ignore the docu- 
ment or, preferably, to reject and return it to the State leg- 
islature with an adequate explanation.*! 

His view is shared by the Association of the Bar of the City of 
New York, at least as to those petitions seeking a single text Con- 
vention (North Dakota and Delaware, for example). In their re- 
cently published report, the association concludes that aggregation 
of such petitions into separate categories with similarly worded pe- 
titions is inappropriate. In reaching this conclusion the association 
explained that: 


[We were] persuaded by the view that the Convention 
mechanism ...must be a deliberative body, with the power 
and ability to formulate, consider and develop alternative 
solutions....If the State legislatures were permitted not 
only to define the subject matter of the Convention, but 
also to dictate the text of the amendment, the article V 
power to propose would shift to the States and the Conven- 
tion would be limited to a mere approval process, a result 
contrary to the intent of the framers.?4 


F. CAN APPLICATIONS WITH NULLIFICATION CLAUSES BE COUNTED WITH 
OTHER APPLICATIONS? 

Unless Congress decides to ignore nullification clauses in many 
of the applications, logic may dictate that these applications not be 
counted with those not containing nullification provisions. To do 
otherwise would result in giving some States a Convention they 
specifically indicated they did not want. 


G. MAY A STATE AMEND ITS PETITION? 


The practice in the States has been not to amend, but rather to 
pass a new application to reflect changed circumstances. Indeed, 9 
of the 32 States with applications pending on a balanced budget 
Convention have sent Congress more than one application. Virginia 
has sent three. While the legislative history in these States does 
not provide reasons for the ays of totally new applications, 
there is some suggestion that the States wished to conform more 
closely to applications sent by other States and that they wished 
to close the time gap between their applications and other, similar 
ones. One example is Indiana, whose legislature first petitioned 
Congress for a Constitutional Convention on the balanced budget 
issue in 1957 and then reapplied in 1979. 

No commentator has expressed the belief that it is inappropriate 
for States to revise or reenact Convention applications. A more dif- 
ficult question is whether and when a State can rescind or with- 
draw its application. 


H. CAN A STATE WITHDRAW ITS APPLICATIONS? IF 50, IS THERE A POINT 
AFTER WHICH IT CANNOT? 


No State has withdrawn an application for a balanced budget 
amendment Convention. However, in at least one State, Maryland, 
a withdrawal drive is underway and has been successful in one 


211979 Senate hearings, supra note 6 at 447 (testimony of Kenneth Kofmeh)). 
221985 Committee report, supra note 8, at 18. 
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house. In the last major push for a Constitutional Convention on 
the issue of reapportionment, a number of State legislatures passed 
resolutions withdrawing previously approved applications. Because 
34 States did not request a Convention on the reapportionment 
issue, Congress did not have to decide the validity of the 
withdrawals. 

On two occasions, however, Congress has dealt with the rescis- 
sion question in the context of ratification. On July 21, 1868, Con- 
— adopted a resolution declaring that the 14th amendment had 

een ratified. In so doing, it listed Ohio and New Jersey among the 
ratifying States, despite the fact that both State legislatures had 
passed resolutions rescinding their prior ratification of the 
amendment, 

Berealy years later, in Coleman v. Miller,*4 the Supreme Court 
recounted this history and observed that “this decision by the polit- 
ical departments of the government as to the validity of the adop- 
tion of the 14th amendment has been accepted.”** The 14th 
amendment precedent was found by the Court to be an example of 
“a political question pertaining to the political departments, with 
the ultimate authority in the Congress in the exercise of its control 
over the promulgation of the adoption of the amendment.” 75 

In 1978, relying on the 14th amendment precedent, Coleman v. 
Miller and subsequent congressional and judicial affirmations of 
the precedent, Congress rejected an amendment to the equal rights 
amendment extension which would have permitted rescission. The 
view of the House Judiciary Committee was that, at the very least, 
the matter was a political question to be decided by the Congress 
sitting at the time the 38th State ratified the amendment.*® The 
committee also stated that, while the ultimate decision properly be- 
longed to a subsequent Congress, its own analysis “revealed that 
past congressional and judicial precedent stands for the proposition 
that rescissions are to be disregarded.?" 

If the withdrawal of an application is viewed as analogous to the 
withdrawal of an amendment, then, the withdrawal issue should 
also be created as a political question to be decided by Congress, 
preferably at the time at which it must determine whether to call 
a Convention. Moreover, if the two issues are viewed as similar, 
then Congress presumably could conclude that the weight of his- 
tory is against permitting withdrawal. However, most commenta- 
tors argue that withdrawal of applications should be allowed, at 
least before the necessary 34 States have applied. The need for 
two-thirds of the States to express a genuine, contemporaneous 
consensus for a Convention is cited as the rationale.** Those who 
acknowledge a possible parallel between withdrawal of an applica- 
tion and withdrawal of a ratification are unpersuaded. They argue 
that an application is not a final action in the sense that a ratifica- 
tion is: It is simply a request for congressional action and a very 

33307 U.S, 433 (1939). 

3H. at 450. 

28H. Rept. No. 1405, 95th Cong., 2d Sess, 13 (1978). 


aT 
7 Seo, o.f., Bonfield, supra note 17 at 671. 
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preliminary step in the amendment process. Accordingly, with- 
drawal of an application can and should be treated differently.”” 

A few commentators flatly reject the notion of withdrawal of an 
application, either citing the rescission analogy and the prior his- 
tory on that subject or relying on a slightly different analogy: They 
argue that the Convention call is a Federal function equivalent to 
the proposal of an amendment by Congress. Because Congress can- 
not recall amendments previously proposed and sent to the States, 
neither should States be permitted to recall applications previously 
prcecees and sent to Congress.®° This is a distinctly minority view, 

owever, 


I. SHOULD APPLICATIONS HAVE A LIMITED LIFESPAN? WHAT SHOULD IT 
BE? WHO DECIDES? 


There seems to be general agreement that applications for a Con- 
stitutional Convention should not remain valid forever.** There is 
disagreement, however, as to what an application’s lifespan should 
be. Again, the parallel with ratification is sometimes looked to for 
guidance, Thus, some commentators think that 7 years, which has 
become the traditional period for ratification of constitutional 
amendments, is equally appropriate for a Convention call. Others 
think that the period should be shorter, because fewer States are 
required (two-thirds as opposed to three-quarters) and because ap- 
plying for a Convention is a matter of lesser finality than adding 
an amendment to the Constitution for all time. These commenta- 
tors argue that the lifespan of the applications should be as short 
as is practicably possible to determine the existence of a contem- 
poraneous consensus on the desire for a Convention.*” 

But the disagreement does not end there: Even those who argue 
for a shorter period of time disagree on how long it should be. Some 
argue that the shortest period of time in which every State legisla- 
ture could meet once and consider the Convention call is suffi- 
cient." Others think that 4 years, enough time to allow the States 
to consider the question twice, is more appropriate.*™* 

As in the case of withdrawal, commentators agree that Congress 
has the authority to determine the timeliness question. Coleman v. 
Miller again provides the basis for that conclusion. The case in- 
volved a State’s challenge to Congress over the ratification period 
for a child-labor amendment. The Supreme Court held that the 
ratification period was a nonjustifiable political question solely 
within the jurisdiction of Congress to decide.*5 


271d. See aleo Connely, supra note 2, at 1033-34, 
“mee note, “Rescinding Hemorialization Resolutions,” 30 Chi.-Kent L. Rev. 339, 339-40 
7) An exception to this consensus is Van Alstyne who, in testimony before the Subcommittee 
on Civil and Constitutional Rights, suggested that it may be “improper...for Congress to pre- 
sume to prescribe a statutory deadline with regard to a mechaniam...not designed to favor Con- 
gress but it favor the States.” House hearings, supra nole 16 (testimony of William Van 


Alstyne). 

= Note, “Proposed Legislation on the Convention Method of Amending the United States Con- 
stitution,” 85 Harv. L. Rev. 1612, 1619-21, (1972). 

*“ Bonfield, supra note 17, at 667. 

Note, supra note 32, at 1619-21. 

36.307 U.S. 433 (1939). 
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J. DOES THE GOVERNOR HAVE ANY ROLE IN THE APPLICATION PROCESS? 
MUST HE OR SHE SIGN THE APPLICATION? MAY HE OR SHE VETO IT? 
The majority of commentators are of the view that Governors 

should not be involved in the article V application process. When 

article V specifies that a Convention be called “upon application of 
the legislatures,”** that is exactly what it means, not application 
by the ordinary lawmaking machinery of the States. 

Two Supreme Court opinions are relevant here. In the first, the 
Court held that Presidential assent is not necessary before an 
amendment is sent to the States for ratification.*’ Noted one com- 
mentator, “Since the President is excluded at the national level, the 
reasonable conclusion is that the State Governors should also be 
excluded.” ** In the second, the Court ruled that gubernatorial as- 
sent was not necessary in the ratification of amendments.*® Thus, 
if the Governor is not included in the ratification process, neither 
should he or she be included in the application process. 

At least one commentator argues, however, that the Governor 
should be included in the process. “The People in a given State act 
through its government to express their will. Who is better able to 
reflect the preferences of the voters in a State than the Governor, 
who is chosen directly by its entire electorate?”*° Proponents of 
this position also argue that it should not be easier to apply for a 
Convention than it is to pass a State law on even the most trivial 
of subjects. 

Actual practice varies widely from State to State. Of the 32 pend- 
ing applications, 9 were sent to the Governor for 2pproval. Seven 
of those were signed or otherwise approved by the Governor. In Ar- 
izona, the Governor returned the application with the message that 
he thought his signature unnecessary. In the remaining case, 
North Dakota, the Governor simply took no action. The Governor 
of Nevada actually vetoed the first resolution passed by the State 
legislature. While most commentators say that gubernatorial as- 
sent is not required for Convention applications, they do not sug- 

est that Congress ought to invalidate applications which have 

een signed by the chief executive of the State. Nor would an at- 
tempted veto necessarily serve to invalidate an otherwise valid ap- 
plication, should Congress adopt the view that the Governor has no 
role in the process. 


K. TO WHOM SHOULD THE APPLICATIONS BE SENT? 


There has been substantial epee oe over this question, to the 
extent that the number of applications Congress has received may 
be in doubt. Connely noted back in 1980: 


The transmission and receipt of State applications is the 
source of considerable confusion in the States and Con- 
gress. Until this confusion is resolved Congress will be un- 
able to determine whether the required number of applica- 
tions has been received....Since the Congressional Record 
Index lists the petitions under “Speaker of the House” and 


1.5. Conat, art. V. 

= ere geen ¥. Virginia, 3 U.S. 378 (1796). 

# Connely, supra note 2, at 1030. 

™ Hawke v. Smith No. 1, 253 U.S. 22 (1920). 

#01979 Senate hearings, supra note 17, at 447 (testimony of Kenneth Kofmehl). 
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“Vice President,” if these officers do not receive the peti- 
tions oy may not be officially noted in the Congressional 
cord.... 


Most commentators agree that procedures legislation, if enacted, 
should specify to whom applications should be sent, so that they 
are officially received and noted. Of the pending applications, 13 
were addressed to the Clerk of the House and the Secretary of the 
Senate, 13 to the Speaker of the House and the President of the 
Senate, 2 were addressed to both sets of officials, and 5 to other 
officials or to no one in particular. Indeed, not until a researcher 
for the Library of Congress instigated a search in 1979, did some 
of the States send their applications to Congress. It is not sug- 

ested that applications be invalidated because they were sent to 
the wrong sly has offices. On the other hand, applications 
never received by Congress raise more serious questions. 


SECTION 5.—ONCE VALID APPLICATIONS ARE RECEIVED FROM Two- 
THIRDS OF THE STATES, WHAT Must CONGRESS Do? 


A. MUST CONGRESS CALL A CONSTITUTIONAL CONVENTION? 


The vast majority of constitutional scholars believe that Congress 
must call a Constitutional Convention when it receives a set of 
valid, consonant pt Saeed from two-thirds of the States.4? Arti- 
cle V states: “On the application of the legislatures of two-thirds of 
the several States [Congress] shall call a Convention for proposing 
amendments.” (Italic supplied.) Thus, from the language alone it 
appears that Congress has a mandatory duty. In addition, the de- 
bate on article V*" and other contemporaneous documentation ** 
support this conclusion. 

owever, even though it seems clear that Congress has this con- 
stitutional duty, some scholars raise questions which indicate that 
in fact Congress may have some discretion. These issues are dis- 
cussed below. 


B. CAN CONGRESS PREEMPT A CONVENTION AFTER RECEIPT OF 34 VALID 
APPLICATIONS FROM TWO-THIRDS OF THE STATES BY PROPOSING ITS 
OWN AMENDMENT? 


The National Taxpayers’ Union (NTU), which has taken the lead 
in lobbying for State applications for a Convention on the balanced 
budget, argues that Congress can satisfy its constitutional duty by 
proposing its own amendment. This position is based on the 
premise that Congress has failed to address the balanced budget 
amendment and that State applications are simply a means of 


“2 Farrand Records of the Federal Constitution" 629 (1911). The Founding Fathers es- 
tablished the State application procedure so that one of the methods of proposing amendments 
would not be ndent upon congressional inihative. 

“Tn No. 85 of “The F liet,” Hamilton wrote: “By the fifth article of the plan, the Congress 
will be obligated ‘on application of the legislature of two-thirds of the States...to call a Conven- 
tion for proposing amendments ...' The words of this article are peremptory. The Congress ‘shall 
call a Convention.’ Nothing in this particular is left to the discretion of that body.” See also 1 
Annals of Cong. 249 (1834) The subject of amendments that would contain a Bill of Rights was 
raised at the initial Congress and a State petition was presented to it. Madison claimed that 
extensive diacussion of the petition was inappropriate until the requisite number were received 
and “then it is out of the power of Congress to decline complying, the words of the Constitution 
being express and positive relative to the agency Congress may have in case of applications of 
this nature.... 
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pressuring Congress to respond to the demand for such an amend- 
ment. According to James Clark, a founder of NTU, the call of the 
States for a Convention is “just a way of getting attention—some- 
thing akin to batting a mule with a board.”*° As mentioned above, 
a number of States have provided Congress with the option of pass- 
ing its own amendment by applyin for a Convention only in the 
event that Congress fails to act. (See appendix 1.) Thus, it is ar- 
ble that as long as Congress acts in accordance with the specific 
tate requests, in the absence of any article V language to the con- 
trary, ngress may choose its means of response to the 
petitions,*7 
Many constitutional scholars, however, take the view that Con- 
gress has no options with respect to its response to the petitions 
and believe that the unambiguous language of article V provides 
strong evidence that Congress may not preempt a Convention. (See 
subpart a above.) In addition, the Philadelphia Convention rejected 
a method of amendment which would have required Congress sim- 
ply to propose an amendment once two-thirds of the States applied 
for one. Thus it can be argued that the drafters did not intend a 
Convention to be equivalent to congressional proposal of an amend- 
ment after application by the States, apparently because once a 
Convention is convened it might alter the language of the amend- 
ment or even decide against proposing it. Nevertheless, while pre- 
empting a Convention might dl inconsistent with the intent of the 
framers, there may be nothing in article V to prevent it. For rea- 
sons discussed below, congressional action—or inaction—in re- 
sponding to Convention applications may be unreviewable. 


C. MAY CONGRESS SIMPLY REFUSE TO ACT? 


Although the Founding Fathers may have intended that Con- 
gress not have any discretion, at least one commentator has argued 
that Congress may nevertheless refuse to call a Convention be- 
cause there is no “process or machinery under our constitutional 
system by which Congress could be compelled to perform this 
duty” ** and that “public opinion and, ultimately, the ballot box, are 
the only realistic means by which Congress can be persuaded to 
act. 

The congressional duty to call a Convention may be unenforce- 
able because the courts may refuse to adjudicate the issue.®° (See 
section 10.) This lack of an enforcement mechanism in article V has 
been called the “most important defect in the amending provi- 
sion.” *! If it is true that the courts will not review Congress’ ac- 
tion, then, as Brickfield says, only political pressure from State leg- 


“! Baltimore Evening Sun, March 11, 1983. 

“*Indeed, a number of States specifically ide that if Congress proposes an amendment 

aller receipt cal eat from two-thirds of the States their applications will become nuil and 
void. appendix 1. 
“7M. McCoy & D. Huckabee, “Constitutional Conventions: Political and Legal Issues, The Un- 
answered Questions,” Con ional Research Service Report No. 135 GOV/A, pp. 23-24 (1961) 
(hereinafter cited 55 CRS Report). 

a supra note 4, al 28. 


© Forkoach, supra note 21; Kauper, “The Alternative Amendment Process: Some Observa- 
tions,” 66 Mich. L. Rev. 903 (1966). 
© Forkoach, supra note 21, at 1087. 
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islators and constituents, as well as the integrity of individual 
members, will motivate Congress to act. 

In conclusion, while article V appears to compel Congress to call 
a Convention upon the application of two-thirds of the States, Con- 
gress may in fact be able to forestall or avoid a Convention by pass- 
ing its own amendment relying on the alternative language con- 
tained in many of the applications. Or it could simply refuse to act. 
The second option assumes, however, that the courts will not seek 
to enforce what others view as a constitutional imperative. The lat- 
ter alternative also assumes congressional willingness to take the 
political risk inherent in ignoring the will of the States. 


D. WHAT IS THE PRESIDENTS ROLE IN THE CALLING OF AN ARTICLE V 
CONVENTION? 


Article V provides that “Congress” shall propose amendments, or 
call a Convention for proposing amendments, and determine the 
ratification method in either case. However, article I, section 7 of 
the Constitution provides that “Every Order, Resolution, or Vote to 
which the concurrence of the Senate and House of Representatives 
may be necessary...shall be presented to the President...."As a 
result, scholars are divided on the question of the President’s role 
in the amending process. 

The Supreme Court has decided at least one related issue— 
amendments proposed by Congress do not require the President's 
signature °*—but it is not clear whether this case applies to the 
calling of a Convention for proposing amendments. Some scholars 
argue that the rationale for the Court’s decision was the futility of 
requiring Presidential approval when the amendment had already 
been proposed by two-thirds of Congress, enough to override a 
Presidential veto.®* This rationale, it is contended, does not appl 
here because only a simple majority of Congress is required to call 
the Convention. However, this view is not grounded in any lan- 
guage in the M llingsworth opinion: The ee Court did not ex- 
plain its reasoning in that case. It is equally likely that the Court 
intended that the President have no role in any aspect of the 
amendment process. 

Those who argue for a Presidential role interpret article I to 
apply because the Convention call is an “Order, Resolution, or Vote 
to which Concurrence of the Senate and House...[are] necessary.” 
Thus, Presidential approval is required, and a veto ae ie 
overriden.54 

It is also argued that Congress’ responsibility does not end at 
calling a Convention. It must adopt implementing procedures, a 
process similar to the usual congressional legislative process which 
consequently should be treated as such. This arpument assumes 
the call and the implementing legislation to be part of the same 
resolution. Neither the Constitution nor logic requires such a re- 
sult, however. 

The other school of thought considers the congressional call to be 
a “unique, nonlegislative function” in which the President would 


2 Hollingsworth v. Virginia, su note 37. 

"1 Black, “The Amendment of Article V: A Threatened Disaster," 72 Yale L.J. 957, 
965 (1963); Bonfield, supra note 17. 

a Bonfield, supra note 17, at 674. 
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play no meaningful role because the call is mandatory if the pre- 
liminary requirements are met.®° It would merely add another hur- 
dle to the use of the Convention, contrary to the Founding Fathers’ 
intent,"® by putting the President in a position to thwart the alter- 
native amendment process. The purpose of the Convention alter- 
native was to free the States from control by the Federal Govern- 
ment in amending the Constitution. Presumably this includes the 
Nation’s Chief Executive as well as the National Legislature. For 
these reasons, most scholars conclude that the President has no 
role in the Convention process. However, even those who argue for 
no Presidential role agree that if Congress were to enact conven- 
tion procedures separate from its call then the procedures legisla- 
tion would require submission to the President for approval. 


SECTION 6.—ASSUMING THAT CONGRESS CALLS A CONSTITUTIONAL 
CONVENTION, How Must IT CALL IT AND WHAT ARE ITS OPTIONS 
REGARDING CONVENTION PROCEDURES? 


A. MECHANICS OF THE CALL 


There is a dearth of literature on how Congress must call a Con- 
vention. There does seem to be general agreement that a joint reso- 
lution stating that the requirements for a Constitutional Conven- 
tion have been met would be appropriate.5’? There is even less dis- 
cussion on when Congress must act; one scholar suggests that the 
“resolution must be introduced within 2 years of receiving the peti- 
tions.” °* Most procedures bills introduced in recent years mandate 
an even shorter time frame: For example, S. 40 and H.R. 351 both 
require Congress to agree to a Convention resolution within 45 
days after the appropriate officer of each House has reported the 
receipt of 34 applications. Presumably Congress will follow its 
usual legislative procedures, including floor debate,®* and it has 
been suggested that a simple majority would be sufficient to adopt 
the resolution. 


B. WHAT MAY CONGRESS INCLUDE IN IMPLEMENTING LEGISLATION? 


Disagreement soon emerges, however, about what Congress may 
do beyond simply calling for a Constitutional Convention once it 
has determined that the requisite number of applications have 
been received. While most commentators believe that Congress has 
the authority and power to set up implementing procedures for a 
Convention, the degree of control Congress can exert over the Con- 
vention in exercising this authority is the subject of considerable 
debate. 

No one appears to doubt that Congress has the authority to ad- 
dress what Gunther calls “housekeeping chores,” such as the time 


Note, supra note 32, at 1622. 

ABA se gee supra note 7. 

57 Forkoach, supra note 21; M. Mccoy & D. Huckabee, aupra note 47. 

Brickfield, supra note 4, at 77. 

In a scenano described by the Congressional Research Service, the resolution would be re 
ferred to the House and Senate Judiciary Committees. The committees would hold hearings on 
the authenticity of the applications and iasue a report addressing their phrasing, timeliness and 
other as concerning validity. CRS Report, supra note 67. 

© Brickfield, supra note 4, at 78; Forkosch, supra note 21, at 1067. 
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and place of the Convention.®! Although, as Gunther notes, “no one 
can make absolutely confident assertions about how the Conven- 
tion method was intended to operate.”*®* Scholars addressing the 
issue assume that in the absence of guidelines in article V itself, 
Congress must be able to act with respect to these matters pursu- 
ant to its power to call a Convention.” In addition, most scholars 
consider questions of Convention funding and delegate selection to 
be within the authority of Congress to legislate.™* 

Beyond these matters, doubts begin to arise about the extent of 
congressional power to regulate the Convention. Because the Con- 
vention method of proposing amendments was intended to mini- 
mize the role of ee it has been suggested that attempts by 
Congress to control the Convention under the rubric of procedure 
would defeat the purpose of the alternative amendment process, 
Thus, legislation which would require delegates to take an oath 
pledging to limit consideration of amendments to those designated 
by Congress,“ endow Congress with the power to resolve disputes 
on constitutional issues,®’ block submission of amendments to the 
States,“* or establish Convention rules including voting require- 
ments,™ may be unconstitutional. 

A small minority of scholars, while not necessarily disagreeing 
with the principle that Congress’ function is ministerial, assumes 
that Congress may legitimately regulate many of the Convention’s 
activities.“ But, even among these scholars who do believe that 
Congress has broad supervisory power, there is no agreement 
about a particular activities potentially subject to congressional 
control. 

Thus, the views of the experts reflect a range of positions regard- 
ing the extent of congressional control. Nevertheless, a consensus 
does emerge on the following important procedural issues: Con- 
gress may not establish Convention rules; nor may it establish it- 
self as the final constitutional authority; it may determine the va- 
lidity of the State applications and designate the time and place of 
the Convention; and finally, it may provide for the Convention’s 
funding and method of delegate selection, 


™ Gunther, supra note 11, at 11. 

1d. at 11. 

™'Id., at 21; See alao, note, supra note 32, at 1617; Thompeon & Pollitt, “A New Constitutional 
Convention”, 39 Chnstianity and Crisis (1979), 

™ Gunther, supra note 11, at 22; Kauper, supra note 50, at 906. Thompeon & Pollitt, supra 
note 63, at 356; CRS Report, supra note 57, at 22-23, 

“Note, supra note 32, at 1618; Gunther supra note 11, at 23; 1979 Senate hearings, 300 
{questions from Senator Birch Bayh to William Van Alstyne.). 

® Gunther, supra note 11, at 22. 

*T ABA Report, supra note 7. 

™ Gunther, supra note 11, at 23. 

™ Note, “Proposing Amendments to the United Statea Constitution, by Convention," 70 Harv. 
L. Rev. (1957). 

One echolar believea that Congress has broad supervisory power to prescribe the voting 
method at the Convention. (Kauper, supra note 50, at 907.) The ABA argues that it is essential 
that Congress provide for judicial review in ite legislation (as opposed to remaining silent, al- 
though the recommendation waa made in the context of the ABA's opposition to some legislative 
attempts to exclude the courta entirely). (ABA Report, supra note 7, at 20-21.) Another acholar 
simply asserta that Congress’ call should make clear who has the power to establish procedures. 
(Forkosch, supra note 21, at 1067. 
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C. WHAT ARE THE ADVANTAGES AND DISADVANTAGES OF ENACTING 
IMPLEMENTING LEGISLATION? 


Assuming that Congress has the power to enact implementing 
legislation, the question remains whether Congress should pass 
legislation before it receives 34 applications for a Convention. 

The most significant advantage of Convention procedures legisla- 
tion is that it would inform State legislatures of the contours and 
risks of the Convention process. It would enable States to act in 
conformity with their intentions. Those taking this position believe 
that many State legislatures are unaware that there is a substan- 
tial body of opinion that a Convention may not be susceptible to 
limitation by Congress or the States.”! In addition, many States 
evidenced uncertainty or lack of concern about the potential rami- 
fications of their actions. Indeed, some States passed their applica- 
tion for a balanced budget Convention with no hearings or de- 
bate.7* A few seemed to regard their application as simply hor- 
tatory, giving the resolution asking for a Convention about the 
same bg a resolution honoring someone's 100th birthday. 

Thus, ther considers it a “moral obligation” of Congress to 
consider legislation to advise States before they take final action so 
that State legislators will not act on false premises.”* Also, if Con- 
press decides that a State may withdraw its application then legis- 
latures might consider withdrawal once informed more fully of the 
problems and unanswered questions of the Convention route. At 
the same time, legislation would ensure that if the requisite num- 
ber of States subsequently do apply for a Convention, then Con- 
press could be assured a national consensus existed." 

Of course, by clarifying the necessary steps to be followed in the 
application process, legislation might facilitate passage of applica- 
tion resolutions and thereby increase the possibility of a Conven- 
tion. Indeed, this is deemed an advantage by Van Alstyne, who 
urges Congress to draft legislation which would make the use of 
the State-initiated mode of proposing amendments practical rather 
than impossible.75 

On the other hand, this possibility alarms other scholars who 
argue against enacting Convention procedures legislation. This 
group believes that the Convention, once called, cannot be limited 
either by the States or Congress. Their fear of an unlimited Con- 
vention leads them to oppose the Convention method of amending 
the Constitution. In their minds, legislation would mean congres- 
sional endorsement of the method, would stimulate interest in it 
and facilitate its use.”® 

In addition, some oppose legislation on the ground that Congress 
should not—and indeed as a matter of constitutional law cannot— 


71 See 1979 Senate hearings, supra note 17, at 339 (questions from Senator Birch Bayh to Ger- 
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bind a future Sry agra Many pragmatic aspects of the problem 
cannot adequately be legislated in a vacuum. Conditions and public 
opinion at the time the 34th application is received must guide 
ongress in determining whether a Convention should be called 
and what form the Convention should take.7® 
In conclusion, as indicated throughout this report, there are 
many unanswered questions concerning the Convention method of 
amending the Constitution. Most experts believe that the present 
uncertainty is highly undesirable. However, while Congress may be 
in the best position to provide a framework for resolving these 
uestions,’® there is substantial disagreement about how and when 
ongress ought to proceed. 


SECTION 7.—IF CONGRESS WERE To ENACT CONVENTION 
PROCEDURES LEGISLATION, WHAT SHOULD IT INCLUDE? 


A. STATE APPLICATIONS 


Certainly Congress could define what constitutes a proper State 
application. Obviously it is outside Congress’ domain to dictate to 
the States what their applications must say in order for them to 
be valid. However, it would not be inappropriate for Congress to set 
forth guidelines which would enable the States to communicate 
more precisely to Congress exactly what they have in mind. For ex- 
ample, it has been recommended that applications should explicitly 
request Congress to call a national Convention.™ This lessens the 
likelihood that resolutions simply expressing opinions on a matter 
or requesting that Congress propose an amendment be regarded as 
calling for a Constitutional Convention. It has also been suggested 
that each State include in its application a list of other States that 
it considers to have submitted applications seeking the same type 
of Convention.®! Other issues which Congress might address in 
guidelines for State applications are discussed in section 4 of this 
report. 


B. DELEGATE SELECTION 


The vast majority of commentators agree that Congress has the 
power to decide the delegate selection method. According to con- 
stitutional scholars, this is not an issue of constitutional dimension, 
but rather a political and practical issue.®” ; 

The first question is whether State law should determine the 
method of selection. Although one expert is alarmed at the prospect 
of State law governing any aspect of delegate selection because it 
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would become a partisan “free-for-all contest structured by partly 
loyalties and allegiances, incumbencies, and voting patterns, the is- 
sues subordinated to candidates’ personalities,"** the majority 
thinks that State election law should determine at least the me- 
chanics of selection. Questions such as the qualifications of dele- 
gates (age, citizenship, etc.), how many people and whom each dele- 
gate should represent,.and whether delegates should be appointed 
or elected should be determined by Congress to assure uniformity 
and fairness.™ 

There is apparent unanimity that all delegates should be popu- 
larly elected.“° One scholar who emphatically supports spular 
elections, however, would provide for a vacancy to be filled by gu- 
bernatorial ar gM 

The central question Congress must decide is representation at 
the Convention. Three models are considered in the literature: Rep- 
resentation by States; representation strictly on the basis of popu- 
lation; and representation by population but with some fixed num- 
ber of statewide delegates. The Constitutional Convention of 1787 
consisted of State delegations. Each State was permitted to deter- 
mine the number of its delegates but the State delegation voted as 
a unit, with one vote per State. This theory of representation as- 
sumed a Convention is a compact by States, not people. This sys- 
tem may have been appropriate in 1787 when the States gathered 
to form a nation; however, the vast majority of scholars believe it 
would be undemocratic and archaic to use it today.®? 

Thus, there appears to be consensus that delegates should be ap- 
portioned on a popular basis. However, some argue for representa- 
tion based upon the total number of congressional seats in each 

tate, with one delegate elected from each congressional district 
and two delegates elected at-large,®* while others believe that pro- 
viding for two at-large delegates is contrary to the contemporary 
concept of representation and that apportionment should be based 
strictly on population.*’ The advantage of the first system is that 
it mirrors exactly the system of representation in Congress. In ad- 
dition, it is a compromise between the “Philadelphia plan” which 
would result in too much power for the least populous States and 
strictly proportional representation which would favor the most 
populous States. In addition, it recognizes the Convention as a na- 
tional forum, the States’ role in applying for the Convention and 
the Federal nature of our system o 5 ce pre 

On the other hand, the American Bar Association, believing that 
the “one person one vote” principle applies to Constitutional Con- 
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ventions, argues that it is hardly a certainty that apportionment 
plans modeled on Congress or the Electoral College would be con- 
stitutional for the Convention.™ In addition, it is argued that be- 
cause the population is not proportionately represented at either 
the application or ratification stages of the amendment process the 
Convention should reflect the “one person one vote” principle.®! Fi- 
nally, adherents to this view find nothing in article V to indicate 
that delegates were to be simply State es and nothing more. 
Indeed, much of the literature concludes that the framers intended 
the Convention to be the voice of the people.*? 


C. MEMBERS OF CONGRESS AS DELEGATES 


The other crucial question which Congress should resolve is 
whether Members of Congress may be delegates at the Convention. 
The Congressional Research Service suggests that the Constitution 
may be interpreted as prohibiting a Member from serving as a del- 
egate on the theory that because the Convention would be Federal 
it would be an office “under the United States.”® It bolsters its 
analysis by suggesting that there is great potential for conflict of 
interest because Members would be viewed as acting both as regu- 
lators and as persons regulated. Finally, it argues that the Conven- 
tion method of proposing amendments was intended to provide a 
means of circumventing a recalcitrant Congress. 

However, most scholars do not discern a constitutional bar 
against a Member serving. The American Bar Association believes 
that article I, section 6 of the Constitution, which prohibits Mem- 
bers from holding offices under the United States, is inapplicable 
to Convention delegates.™ It argues that an “office of the United 
States must be an appointive office created under article I or in- 
volve duties which would encroach on the grea of separation of 
powers. (Another scholar who agrees with this position believes 
that a Federal judge could also be a delegate, although he thinks 
that Congress should expressly exclude this possibility in its legis- 
lation.2® The 1787 Convention is itself support for this position: 
Members of the Continental Congress were delegates in spite of a 
provision in the Articles of Confederation similar to that in article 
I. Finally, Members of Congress would bring to the Constitutional 
Convention their expertise as national officers.97 


D. CONVENTION FUNDING 


Finally, Congress should provide for the funding of the Conven- 
tion in its implementing legislation. While one scholar has said 
that Congress could omit reference to Convention funding in a pro- 
cedures bill,®° all those who have analyzed the issue agree that 
Congress lacks the authority to require the sovereign States to 
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ie Kofmehl distinguishes Federal grant programs requiring 
tates to match funds from Congress and requiring the States to 
pay some or all of the Convention’s costs. They are not analogous 

ecause State participation is optional in the first instance but not 
the second.?™ In addition to the constitutional ban on requiring the 
States to appropriate funds, there are practical reasons why Con- 
gress should pay. The Convention ceauid be dependent on the good 
will of the States to pay and devising a formula for allocating the 
costs could be difficult.°°! For example, would the costs be divided 
equally among the States or would each State pay in proportion to 
the number of delegates it has? For these reasons, many argue that 
Congress should appropriate Federal funds to cover the entire Con- 
vention and essential support services. 


E. CONVENTION PROCEDURES 


As indicated in section 6, scholars overwhelmingly ee that 
Congress may not set the agenda, choose the officers or determine 
the rules of the Convention./°? It seems reasonable, however, that 
the Congress could appoint an interim Chairman and establish 
some interim rules to assure the Convention’s ability to function 
until such time as the Convention can establish its own rules and 
elect its own officers. 


SECTION 8.—MAY THE SUBJECT MATTER OF THE CONVENTION BE 
LIMITED BY THE STATES OR CONGRESS? 


Whether a Convention’s agenda can be limited is the question 
that has generated the most controversy—and the most lit- 
erature—on the subject of a Constitutional Convention. There are 
several schools of thought. One school believes that only general, 
or unlimited, conventions may be called and that neither Congress 
nor the States have the power to bind the Convention,’ At the 
opposite end of the spectrum, at least one commentator supports 

e view that a Convention can be limited to an up-or-down vote 
on a specific amendment.!™ 

Neither of these points of view has widespread support and the 
vast majority of constitutional scholars align themselves some- 
where in between. No matter where a particular expert falls on the 
spectrum, however, they all derive their conclusions from the same 
meager historical record—primarily James Madison's notes on the 
debate at the Philadelphia Convention, the Federalist Papers, and 
whatever other contemporary statements can be found. Others look 
to State Convention experience which is far more extensive and to 
one or two other fragments of history which may shift the balance 
ae ee) in one direction or another. 

noted in section 2 above, the history of article V reveals that 
it was a compromise between those who were fearful of a too pow- 
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erful central government which would be unresponsive to the 
State’s needs—hence, the Convention method—and those whose ex- 
perience with the Articles of Confederation led them to fear leaving 
too much autonomy to the States. The latter group thought the 
States would propose amendments only to further their own paro- 
chial interests (hence, the congressional method of proposing 
amendments). At no point during the debates or in the Foderalict 
Papers does it appear that the framers considered one method su- 
perior to ‘or easier than the other, or that one would be used for 
general constitutional revisions and the other for the proposal of 
specific, single-subject amendments. It has been suggested that the 
framers contemplated specific correction of errors, more than major 
revisions,!°* but there is no compelling information showing that 
the former function belonged to Congress alone, and the latter to 
the Convention. Both methods for proposing amendments were de- 
signed as alternative mechanisms to remedy defects made apparent 
by experience.) 

Some other major themes emerge from the debates: The Conven- 
tion method was designed expressly to permit the States to avoid 
a recalcitrant, tyrannical or unresponsive Congress. On the other 
hand, many believed that State legislature ought not be able to 
propose and ratify amendments which might enhance their power 
at the expense of the National Government. Thus, even in the 
State-initiated method, the framers required the substantive in- 
volvement of a national forum—the Convention itself.!°7 This no- 
tion of a national forum to propose amendments—Congress or a 
Convention—reflects another concept fundamental to article V, 
that any change must be the product of a substantial national con- 
sensus.'°° This concept is further embodied in the super-majority 
requirements at both the proposal and ratification stages of the 
process. Based on this history, many scholars have concluded that 
both limited and general Conventions are within the realm of pos- 
sibility, because a national consensus might exist either on the de- 
sirability of a particular change or on the necessity of a general 
revision. 

Those who argue that article V contemplates limited Conventions 
do not doubt the power of the States to seek an unlimited Conven- 
tion as well. If there is general popular dissatisfaction with the 
Constitution and a national consensus for wide-ranging reform, 
States can expressly request a general Convention. Such a consen- 
sus, however, should not be inferred from the fact that two-thirds 
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of the States have applied for a Convention on a variety of different 


subje 

aes a en of commentators seem to think a limited Con- 

vention is theoretically possible. State legislatures can seek a Con- 

vention limited in scope to deficit spending issues; and Congress, 
finding a national consensus to exist on that subject, can call such 
a Convention, restating the subject matter of the Convention in its 
enabling legislation. What happens if the Convention, once con- 
vened, chooses to ignore the applications and the call which 
brought it into existence and exceeds the limitation placed on it by 
Congress and the State legislatures? It is at this point that sub- 
stantial disagreement arises, 

A number of respected constitutional scholars suggest that, once 
the Convention is called neither Congress nor the States have the 
power to control it.12° Their rationale rests on the notion that the 
Convention is an independent, sovereign body, a notion that the 
Convention is an independent, sovereign body, a fourth branch of 
government, The States may not limit the ecrentionts scope by 
their applications because their power is restricted to initiating the 
Convention process. No provision was made in article V for State 
control after Congress calls the Convention. Indeed, the notion that 
State legislatures could themselves propose amendments was re- 
jected at the Philadelphia Convention. A national forum was in- 
jected into the process to avoid that result. Thus, once the Conven- 
tion is called, it is a Federal proceeding and the States have no re- 
serve of power to limit its scope. 

Moreover, the Convention method was intended by the framers 
to be independent of Congress. This independence was necessary to 
cure congressional abuses of power and to propose amendments 
Congress would not propose. If Congress could restrict the scope of 
a Convention, this independence would be negated. Thus, it is ar- 
gued, Sia Wp ogi power to limit a Convention would be inconsist- 
ent with the framers’ intent. 

Finally, adherents of this view cite the Philadelphia Convention 
itself as the only actual historical precedent we have—precedent 
which they argue supports the concept of a “runaway” Convention. 

On the other hand, adherents to the view that the Convention 
is not free to exceed the limits set by Congress or by the State ap- 
plications cite instead the wealth of precedent on limited Constitu- 
tional Conventions at the State level—precedent that has been 
upheld in the face of challenges in State courts.!"1 

In addition, two more theoretical arguments are offered in sup- 
port of this view. The first focuses on the framers’ intention that 
a substantial national consensus exist prior to calling to a conven- 
tion. If the consensus relates only to a particular subject, then logic 
requires that the Convention be limited to that subject. To permit 
the Convention to propose amendments on any other subject would 
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be to recognize the Convention’s right to exceed the consensus 
which is an absolute prerequisite to its creation and legitimacy.') 

The second argument starts with the not-undisputed premise 
that the scheme set out in article V clearly contemplates limited 
Conventions. Therefore, some institution must have the power and 
the means necessary to invoke that limitation. Congress is the only 
proper institution to perform that function.!24 

Proponents of this theory argue that it is unlikely that the courts 
can play any role, because the matter is a political question en- 
trusted by the Constitution to the legislative branch. The States 
lack the power to limit the Convention, because their role extends 
only to applying for the Convention in the first place. Thus it is ar- 
gued, as long as the States have petitioned only for a limited Con- 
vention, it must be within the competence of Congress to issue a 
call for such a limited Convention. Indeed, the usefulness of the al- 
ternative amendment process as a means of dealing with a specific 
grievance on the part of the States will be destroyed if the States 
are told that it can be invoked only at the price of subjecting the 
country to the problems and risks inherent in an unlimited 
Convention.1!4 

Nevertheless, many advocates of a limited Convention either ac- 
knowledge the difficulty of enforcing any limitation or ignore the 
subject altogether.1*° Only two remedies are available: First, Con- 
press may refuse to submit for ratification any amendments which 
are not related to the subject matter of the applications.1!® Second, 
the States need not ratify amendments which go beyond the scope 
of their applications. The advocates of the first alternative argue 
that it is unlikely that the Supreme Court would intervene and 
force Congress to submit proposals which Congress determined 
went beyond the scope of the Convention’s authority.!!" Indeed, the 
effectiveness of this remedy assumes that the Court would elect to 
treat most of the Convention process as a political question and in 
effect give Congress the upper hand in resolving the constitutional 
issues./18 

The second “safeguard” is premised on the fact that the amend- 
ment process is a difficult one and that changes in the Constitution 
are achieved only as the result of an overwhelming national con- 
sensus. In conclusion, it would seem that States can apply for a 
Convention on a specific subject, such as a balanced budget. In car- 
Trying out its duty to call a Convention and in determining the ex- 
istence of a national consensus which is the prerequisite to that 
call, Congress can attempt to limit the Convention to the subject 
matter suggested by the State applications. However, neither it nor 
the States can go so far. as to limit the Convention to an up-or- 
down vote on a specific language. Up to this point there appears 
to be consensus, although not unanimity, among constitutional 
scholars. The consensus breaks down over whether the Convention, 
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regardless of attempts by the States and the Congress to limit it, 
can nevertheless ignore those limits and over what Congress or the 
States can do about it. 


SECTION 9.—MUST AMENDMENTS PROPOSED BY A CONVENTION BE 
SUBMITTED TO THE STATES FOR RATIFICATION? 


A. CAN CONGRESS REFUSE TO SUBMIT AN AMENDMENT FOR 
RATIFICATION? 

If Congress calls a limited Convention and the Convention ex- 
ceeds those limits, there seems to be support for Congress's not 
sending such “unauthorized” amendments to the States for ratifica- 
tion (see section 8). However, what happens if the Convention is 
not a limited one, or if a limited Convention submits an amend- 
ment Congress simply does not like? What are its options then? It 
would seem that Congress would be bound by the wording of article 
VY to submit any “authorized” amendments to the States for ratifi- 
cation, just as it is “bound” to call a Convention when the requisite 
number of States have applied for one. But, as Brickfield has noted 
(see section 5), Congress could refuse to issue the required call, and 
the courts could conceivably refuse to intervene, holding that the 
issue is a nonjusticiable political question. Similarly, the courts 
might refuse to intervene should Congress fail to submit amend- 
ments to the States for ratification. The more widely held view sug- 
gests that congressional action clearly inconsistent with the pur- 
pose of article V probably would not be immune from judicial scru- 
tiny, soeewee (See section 10 for a more detailed discussion of this 
issue. 


B. WHAT ROLE, IF ANY, DOES THE CONVENTION HAVE IN THE 
RATIFICATION PROCESS? 

None. The one aspect of the amendment process on which there 
has been significant litigation is the ratification process. The Su- 
preme Court has said, in a number of different contexts, that Con- 
gress has exclusive authority to choose the mode of ratification and 
to determine whether an amendment has been ratified.1’9 The ex- 
tent of congressional authority over the ratification process would 
seem to foreclose involvement by any other instrumentality. 


SECTION 10.—WHaT Is THE ROLE OF THE CouRTS? 


Even after Congress resolves all of these issues to its own satis- 
faction, a final question remains: How many, if any, of the issues 
surrounding a Constitutional Convention will ultimately be _ re- 
solved by the courts? Indeed, the decisionmaking process in Con- 
gress may itself be affected by Congress’ own views about the ex- 
tent to which the courts can, or will, become involved. 

The answer is unclear. It turns on an analysis of the issue of 
justiciability and the political question doctrine.!*° And, as one “ex- 
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pert” in the field has said, “(n)o branch of the law of justiciabilit 
is in such disarray as the doctrine of the ‘political question,’” 1“! 
The following analysis consists of three parts: First, a discussion of 
some of the Supreme Court cases which have touched on the 
amendment process; second, a brief discussion of the current status 
of the political question doctrine; and third, some tentative conclu- 
sions about which, if any, of the questions surrounding the Conven- 
tion method the courts may reach. 

The most recent and most significant decision involving the 
amending process and the respective roles of Congress and the 
courts is Coleman v. Miller,}** decided in 1939. Coleman raised 
three issues: The validity of a State ratification of the child labor 
amendment 13 years after its proposal by Congress (the amend- 
ment contained no time limit); the effect of the State legislature's 
previous rejection of the amendment; and the role of the Lieuten- 
ant Governor in his capacity as presiding officer of the senate in 
casting the tie-breaking vote in favor of ratification. The Court held 
the first two questions to be unjusticiable political questions and, 
being evenly divided on the justiciability of the third, offered no 
opinion, 

Unfortunately, the ultimate question as to whether all aspects of 
the amending process were beyond the reach of the Court, or only 
some, was not resolved. Neither position gained a clear-cut major- 
ity. Since 1939, Coleman has been cited as support for both points 
of view, although more often than not it has been cited for the 
proposition that questions about the amendment process are en- 
tirely subject to congressional discretion. Those who argue for total 
nonjusticiability refer to the strong concurring opinion of Justice 
Black, writing for himself and Justices Roberts, Frankfurter, and 
Douglas. Others, arguing for justiciability, note that, prior to Cole- 
man the Court had indeed ajudicated a number of questions relat- 
ing to the amendment process, including: 

1. Whether a proposed amendment requires the approval of 
the President (no);!** 

2. Whether the States could alter or restrict Congress’ choice 
of method of ratification (i.e., by State legislature or State con- 
vention) by providing for a binding popular referendum (no);!#4 

The meaning of the requirement of a two-thirds vote of 
both Houses to propose an amendment (two-thirds of the Mem- 
bers present, not two-thirds of the entire Membership);!“° 

4, Whether Congress may fix a reasonable time period for 
ratification by the States (yes);!*8 and 

5. Whether State constitutional provisions can render inoper- 
ative alleged ratifications by their legislatures (no).!* 

Coleman, while holding certain aspects of the amendment process 
beyond judicial review, nevertheless did not overrule these earlier 
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cases, in which the Court reached the merits of at least some of the 
questions presented to it,!28 

In addition, those who argue for justiciability cite more recent 
eases such as Baker vy. Carr}*? and Powell v. McCormack 1° for the 
proposition that the political question doctrine has been seriously 
eroded and, with it, the continued vitality of Coleman v. Miller.‘*1 

However, without going into a lengthy discussion of those two de- 
cisions, it should be noted that both cite Coleman with approval. 
Indeed, Justice Brennan, writing for the majority in Baker v. Carr, 
quoted from Coleman in setting forth the rationale behind the po- 
litical question doctrine: 


We have said that “In determining whether a question 
falls within [the political question] category, the appro- 
priateness under our system of government of attributing 
finality to the action of the political departments and also 
the lack of satisfactory criteria for a judicial determination 
are dominant considerations.” Coleman v. Miller, 307 U.S. 
433, 454-455,142 
Justice Brennan’s formulation of the political question doctrine 
in Baker lists six factors, at least one of which must be present be- 
fore a case is dismissed as a political question. Several of these fac- 
tors relate back to his reference to Coleman earlier in the opinion: 


1, A textually demonstrable constitutional commitment of an 
issue to another branch of government; 
2. A lack of judicially discoverable standards for resolving it; 
3. Involvement of the judiciary in nonjudicial policy 
determinations; 
4, Judicial resolution resulting in lack of respect for another 
co-equal branch of government; 
5. Possible embarrassment resulting from multiple pro- 
i alaeaila by different departments on the same question; 
an 
6. Need for adherence to a political decision already made.1“4 
Moreover, more recent cases seem to argue for the reassertion of 
the political question doctrine. For example, Gilligan v. Morgan !*4 
held that the constitutional provision that States are to train the 
militia “according to the discipline prescribed by Congress” com- 
mits questions about the militia to a coordinate branch of govern- 
ment, thus precluding judicial review. And in Goldwater v. 


“The notion that some aspects of the amending process may be inappropriate for judicial 
review did assert itself in at least one of these earlier cases. In Leser v. Garett, the Court relied 
on the political question doctrine to hold that the Secretary of State's proclamation of the ratifi- 
eation of an amendment is “conclusive on the courts.” 

ie369 U.S. 186 (1962). This ie the classic legislative reapportionment decision from which 
most modern political question analysis derives. 

199995 U.S. 486 (1969). Here the Court held that the House of Representatives erred in refus- 
ing to seat Representative-Elect Adam Clayton Powell, even though it was strongly argued that 
there was a “textually demonstrable commitment of the isaue to a coordinate political 
deparatment,” in article I, sec. 5, of the Constitution, providing that “each House shall be the 
j of the... qualifications of its own Members.” 

See, e.g., Comment, “Amendment by Convention: Our Next Constitutional Crisia,” 63 N.C. 
L. Rev. 491, 520 (1975). 
17 Boker ¥. Carr, supra note 130, at 210. 


13344. at 217. 
134.474 U.S. 1 (1973). 
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Carter,*> the Court summarily dismissed Senator Goldwater's 
challenge to the President's power to terminate the mutual defense 
treaty with Taiwan. The opinion of the Court is only a few lines 
long. However, in a separate opinion Justice Rehnquist, writing for 
himself, the Chief Justice and Justices Stewart an Stevens, found 
the case presented a nonjusticiable political question, relying heav- 
ily on Coleman v. Miller. Justices Powell and Brennan, in separate 
opinions, appear to have rejected the view that the case before 
them represented a political question, while not rejecting the doc- 
trine itself. The views of the other three Justices were not ex- 
pressed. Thus, while the political question doctrine appears to be 
in flux, it is certainly alive. 

In conclusion, it seems that the courts are likely to find some of 
the issues involved in the Convention process to be justiciable, oth- 
ers not. 

From the existing Supreme Court precedents on article V and 
from more recent political question cases, it is possible to draw 
some general conclusions and, by analogy, to begin to answer some 
of the questions about the limits of judicial review in the Conven- 
tion context. Assuming the continued vitality of Coleman, most 
questions dealing with the ratification process would seem to be off 
limits to the courts, pursuant to article V’s clear and exclusive 
grant of authority to Congress to determine the mode of ratifica- 
tion. This authority appears to extend to the determination that an 
amendment has in fact been ratified and includes such ancillary is- 
sues as the effectiveness of prior rejections and subsequent 
rescissions. 

Analogizing from Coleman v. Miller, then, the determination of 
the validity of a ratification would seem to parallel the determina- 
tion as to the validity of an application. Indeed, most commentators 
have suggested that the power of Congress to call a Convention as- 
sumes the power to determine when a set of 34 valid applications 
have been received.12* Essential to that determination would be, 
among other things, a finding that a “national contemporaneous 
consensus” existed on a particular issue or issues, or on the need 
for a general revision of the Constitution.1*7 Such a finding would 
a ly involve the same sort of assessment described by the 
Court in Coleman and in Dillon v. Gloss—the two decisions involv- 
ing time limits for ratification—regarding the existence of the con- 
temporaneous consensus necessary to assure valid ratification. This 
assessment, according to the Court in Coleman, is a task uniquely 
within the province of the “political” branches and outside the com- 
petence of the courts. By analogy, such an argument might easily 
extend to whether a State legislature could withdraw its applica- 
ous for a Convention and whether applications were timely or 
stale. 

Congress, according to most commentators, has only two roles in 
the Convention process: To call the Convention and to choose a 
method of ratification. However, all are agreed that a range of an- 
cillary functions are necessary and proper to carry out the primary 


135 444 1.5. 996 (1979). 
4 See, ¢.g., Bonfield, supra note 17; Forkosch, supra note 21; Kauper, supra note 50, 
7 Kauper, supra note 60, at 911. 
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roles. The disagreement begins in deciding the limits of the ancil- 
lary functions. 

discussed in section 6, those functions range from purely 
housekeeping matters such as setting the time and location of the 
Convention, to determining how delegates will be selected, to more 
substantial matters such as controlling the internal procedures and 
even the agenda of the Convention. None or all of these issues ma 
be subject to judicial review, depending on the expansiveness with 
which the courts view the political question doctrine. 

The problem is best viewed as a spectrum, with no congressional 
involvement at one end and total congressional control at the other. 
Neither of those extremes is likely to be found acceptable and in 
either case one might expect the Court to intervene, on the theory 
that Congress was not carrying out or was clearly exceeding its 
“constitutional” duty. But elsewhere along the spectrum the answer 
is less clear. 

Any analysis of the political question doctrine as it relates to the 
amendment process must, however, focus on the overall purpose of 
the Convention method. It was designed to provide the States with 
a mechanism to circumvent a recalcitrant Congress. While Con- 
gress has some authority over the Convention, any effort to exer- 
cise that authority in a way that thwarts the will of the States may 
well be viewed as inconsistent with the clear intent of the framers. 
The courts might then intervene on the grounds that Congress is 
acting in a manner which frustrates the purpose of article V and 
is therefore acting unconstitutionally. For example, contrary to the 
belief of Brickfield (see section 5), if Congress fails to call a Con- 
vention after it is confronted with 34 valid applications, the fact 
that it is well settled that Congress’ obligation in that situation is 
mandatory may lead the courts to impose such an obligation. 


APPENDIXES 


APPENDIX 1.—ANALYSIS OF STATE APPLICATIONS FOR A 
CONSTITUTIONAL CONVENTION 


As of September 1985, 32 States have applied to Congress to call 
a Convention under article V of the Constitution for the purpose 
of considering a balanced budget amendment. Although all of the 
applications address the same subject, they do it in widely diver- 
pan ways. For example, seven of the applications provide specific 
an e for a proposed amendment. Sixteen applications seek to 
limit the Convention to “the specific and exclusive purpose” of con- 
sidering a balanced budget. Indeed, 11 of those go so far as to say 
that their calls shall be null if the Convention is not limited to con- 
sideration of a balanced budget amendment. One application seeks 
to limit the Convention to an up-or-down vote on a preworded 
amendment. 

It has been argued that should Congress receive two more appli- 
cations. It would be compelled to call a Convention. It is not cer- 
tain, however, that all 32 applications now in hand are valid for 
the purposes of calling an article V Convention. Even if all the ap- 
plications on hand are valid, the question remains whether two 
more applications would result in contemporaneous consensus nec- 
essary to require Congress to call a Convention. Constitutional 
scholars have cited a number of factors Congress should use to de- 
termine the validity of the applications. They are detailed below: 


A. TIMELINESS 


Age is a factor in determining the validity of an applications. The 
vast majority of commentators agree that no application remains 
valid indefinitely. The question, then, is how long a lifespan should 
an st tea te have? Traditionally States have been given 7 years 
in which to ratify amendments proposed by Congress, and some 
commentators have suggested that 7 years is an appropriate life- 
span for applications as well. There is greater support among schol- 
ars, however, for setting an even shorter lifespan, such _as 4 years. 
(See section 4.) Of the 32 petitions currently in hand, the oldest is 
Maryland’s, which was passed in February 1975. By January 1986, 
' 20 of the applications will be more than 7 years old. 

' The timeliness of those 20 applications is questionable. Should 
Congress choose to reject them on that ground, however, those 
State legislatures can reapply if they are still of the same mind. 


B. REQUESTS FRAMED IN THE ALTERNATIVE 


Because debate was not recorded in most of the States, it is dif- 
ficult to determine whether the States were sincere in their desire 
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for a Convention or were merely seeking to pressure Congress to 
act on its own, a tactic used successfully in at least one previous 
amendment drive. Over half of the States, however, made their in- 
tentions clear in their applications. These States called first for 
Congress to pass and send on to the States its own balanced budget 
amendment, and only alternatively, for Congress to call a Conven- 
tion. The Association of the Bar of the City of New York argues 
that at least 19 of these applications are not true applications at 
all, but simply memorials asking Congress to act, and that Con- 
gress need not count them as applications within the meaning of 
article V. Another five drafted in the alternative may be valid, ac- 
cording to the bar association, because they give Congress a time 
certain within which to act. Others have suggested that the alter- 
native language of the applications aanbien Con ss to propose its 
own amendment, even after 34 States have iar i 


C. VALIDITY OF LIMITATIONS 


The power of either the States or Congress to limit the Conven- 
tion to consideration of a specific amendment or amendments, is a 
matter of substantial doubt. Nevertheless, nearly all the applica- 
tions seek to limit the Convention to the consideration of a bal- 
anced budget amendment. At least one constitutional scholar would 
reject all applications calling for anything other than a general 
Convention, and a few others would reject those which assume 
Congress can limit the Convention. Should Congress adopt either 
of these views, nearly all of the 32 applications would be invalid. 
However, the view that all, or even most, applications for a limited 
Convention are invalid is held by a minority of scholars. Others 
have suggested that applications sega or asking Congress to 
call a limited Convention may be valid, while those whose language 
is mandatory may not be. 

The validity of applications seeking a limited Convention not- 
withstanding, if Congress decides it cannot limit the Convention, 
another option eugene itself. Congress can inform those States re- 

uesting a limited Convention that such limitations may be unen- 
orceable, and invite the States to apply again, if they wish, with 
that in mind. 


D. VARIATIONS IN LIMITATIONS 


Although all of the applications cite the need for some type of 
balanced Federal budget, they vary widely on the scope of the pro- 
posed Convention. While most commentators find that applications 
calling for a limited Convention are not automatically invalid, 
there is some feeling that the limitations should be similar. For ex- 
ample, if there were 34 applications calling for an up-or-down vote 
on the same amendment, Penurtas may be required to call a Con- 
vention. Similarly, these commentators argue that if there were 34 
a peep calling for a Convention for the general purpose of con- 
51 = an amendment to the Constitution on the subject of a bal- 
anced Federal budget, Congress would be under an obligation to 
call this kind of Convention. However, if there are 33 of the latter 
and one of the former (quite nearly today’s situation), these com- 
mentators feel that the consensus required under article V would 
not have been reached. Congress would not only be under no obli- 
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ation to call a Convention, it would, in fact, be prohibited from 

oing so because article V’s implied requirement of a contempora- 
neous consensus would not have been met. Sixteen of the current 
applications state that the Convention should be called “for the 
specific and exclusive purpose of proposing an amend- 
ment... requiring that in the absence of a national emergency that 
the total of all Federal appropriations made by the Congress for 
any fiscal P nae ming not exceed the total of all estimated Federal 
revenues for that fiscal year. Another seven say the Convention 
should be called “for the specific and exclusive purpose of proposing 
an amendment to require a balanced Federal i and to make 
certain exceptions with respect thereto.” These applications, in ad- 
dition to containing substantially similar limits, seem to con- 
Sama a Convention which would have at least some leeway to 
deliberate the best possible solution to the Federal budget aroblern: 

Four applications—Maryland’s, Wyoming’s, South Carolina’s and 
Tennessee's—specify that the proposed amendment “read substan- 
tially as follows” and then cite language requiring that appropria- 
tions not exceed revenues, excluding revenues from borrowing, in 
any fiscal year. These four seem to have in mind a somewhat nar- 
rower Convention than the ones described above; i.e., a Convention 
which would have slightly less autonomy. 

Another three sonication are narrower still. The narrowest is 
Delaware's which states that “The costs of operating the Federal 
Government shall not exceed its income during any fiscal year, ex- 
cept in the event of declared war...” and also specifies that the 
Convention would be limited to consideration of that amendment 
and “would not have power to vary the text thereof.” Even the sole 
commentator who finds that applications are valid which limit the 
Convention to an up-or-down vote has indicated that Delaware’s 
application could not be counted with the others, for two reasons. 
First, although it sarees in subject matter, the type of Convention 
it seeks is wholly different. Second, it explicitly rules out any other 
type of Convention. In contrast, Mississippi's application, ee 
it contains no specific ban on the changing of the language, asks 
that the Convention be called “for the proposing of the following 
amendment...” and then presents an amendment unlike Dela- 
ware’s. North Dakota’s application, like Mississippi's, does not say 
that its text could not be varied, but states that the purpose of the 
Convention would be for consideration of “the proposed article pro- 
viding as follows” and then goes on to specify yet another amend- 
ment. It would be difficult to count any of these 3 with the other 
29, and nearly impossible to try to count the 3 of them together. 

Thus, it seems impossible for Congress to call a single Conven- 
tion that would satisfy the demands of all the applications. Indeed, 
any Convention it could call would explicitly violate the terms of 
some of the applications. Thus, while the receipt of two more appli- 
cations may indicate the existence of a national consensus that 
there should be some sort of constitutional amendment on the sub- 
ject of a balanced Federal budget, Congress, with the applications 
it now has, cannot act without forcing on some State a Convention 
that it does not want. If Congress calls a general Convention, it 
would most certainly violate the letter as well as the spirit of the 
30 applications that call for a Convention only to consider a bal- 
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anced budget amendment. If it calls a Convention and seeks to 
limit it to a balanced budget amendment, that will violate those ap- 
plications requiring specific wording. Yet, if it calls no Convention 
at all, certainly Congress will be open to the criticism that it is try- 
ing to thwart the will of the States. 


E. CONDITIONAL APPLICATIONS AND NULLIFICATION CLAUSES 


Many of the applications, in addition to their limiting language 
also contain conditions under which they automatically become null 
and void. Eleven applications state that the call for a Convention 
shall be null if the Convention is not limited to consideration of the 
balanced budget amendment. It is not clear from the wording, how- 
ever, whether nullification becomes effective when Congress deter- 
mines it cannot call a limited Convention or when the Convention 
proposes amendments other than a balanced budget one. Common 
sense dictates the former; an application invalidated after the Con- 
vention invites chaos. 

Fourteen States would also nullify their applications if Congress 
passes its own balanced budget amendment. One application, Dela- 
ware's, states that its application shall be rescinded if the wording 
of its proposed amendment is changed at all by the Convention. 
Few commentators have suggested that these nullifying clauses 
should serve to invalidate the applications. However, applications 
with such differing conditions need not necessarily be counted to- 
gether, but rather placed in separate categories. é single com- 
mentator who has addressed the subject (Van Alstyne) has sug- 
gested this possibility. Another possible alternative is for Congress 
to propose its own amendment, after the 34th application is re- 
ceived, thereby nullifying the 14 applications varared to above. 

No commentator has suggested that Congress simply ignore the 
conditions of the applications. Indeed, Congress may well find itself 
with 34 applications seeking a Convention on the same subject. 
However, due to the differences in the applications, it may be un- 
able to call a single Convention that would satisfy all the condi- 
tions of the various appiwvetions, In fact, it may be unable to call 
a single Convention that would not expressly violate some State’s 
application, 

Analysis of State Applications: Guide to chart 
Column 2.—Date of enactment: Refers to most recent State ac- 


tion. At least eight States have passed more than one resolution, 
The information on the chart concerns the most recent resolution 


only. 

— 3.—Call for amendment: Refers to whether the applica- 
tion asks that Congress propose and send to the States for ratifica- 
tion its own balanced budget amendment, or whether it asks only 
that Congress call a Convention. Some commentators have sug- 
gested that ay applications seeking anything other than a Con- 
vention cannot be rounted as Convention calls. 

Column 4.—Convention limited: A number of applications seek to 
limit the Convention’s work to consideration of the balanced budget 
issue. The most common language asks that Congress call a Con- 
vention “for the specific and exclusive purpose of proposing an 
amendment to the Federal Constitution which would require, in 
the absence of a national emergency, that the total of all Federal 
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appropriations made by the Congress for any fiscal year not exceed 
that total of all estimated Federal revenues for any fiscal year.” 
Other States use variations on the same theme. Florida’s applica- 
tion, for instance, asks that Congress call a Convention for the sole 
porpest of proposing an amendment to the Constitution of the 

nited States to require a balanced Federal budget and to make 
certain exceptions with respect thereto.” 

Column 5.—Nullification: 16 applications seek to nullify them- 
selves for various reasons. The “yes” or “no” in the column refers 
only to whether the State wishes its application nullified if the 
Convention is not limited to consideration of the balanced budget 
marr aie only. However, other grounds for nullification are 
noted. 

Column 6.—Specific language: 25 aggre rovide suggested 
language for a ns sed amendment. The overwhelming majority, 
however, offer the language in the form of a suggestion, not a de- 
mand that their particular language be considered by the Conven- 
tion. The latter type of application is probably invalid, in the view 
of most—though not all—commentators. 
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APPENDIX 2.—SUMMARY OF PROPOSED LEGISLATION IN THE 99TH 
CONGRESS REGARDING A CONSTITUTIONAL CONVENTION 


There are currently two bills and two joint resolutions in Con- 
gress relating to Constitutional Conventions. They are aimed at de- 
veloping procedures for the calling of a limited Convention. What 
follows are summaries of the major provisions of each bill. 

Some constitutional scholars have expressed grave doubts re- 
garding Congress’ authority to dictate certain aspects of the Con- 
vention process. They have argued that some of the provisions in- 
cluded in these bills are unconstitutional, and others are, at best, 
highly questionable. The provisions in each bill or resolution which 
have been criticized are noted below. This does not mean, however, 
that those points are unquestionably unconstitutional, nor that 
other points are unquestionably constitutional. 


A. HOUSE 


H.R. 351: Hyde; Federal Constitutional Convention Amendment Act 
(referred to House Judiciary; no action) 


Requires that State applications must state the nature of the 
amendment or amendments to be proposed. 

Gubernatorial approval of applications shall not be necessary. 

Questions of procedure and validity shall be determined by Con- 
gress and shall be binding on all Federal and State courts (widely 
considered unconstitutional by scholars). 

Applications shall be sent to the Speaker of the House and Presi- 
dent of the Senate. 

Applications, unless rescinded, shall be valid for 7 years. 

Rescissions of Spee one shall be allowed, but not after Con- 
gress has received the requisite number of applications. 

It shall be the duty of the Secretary of the Senate and Clerk of 
the House to compile the applications and to notify in writing the 
appropriate officer when he or she thinks two-thirds of the States 
have a are The officer then shall announce on the floor and each 
House shall determine if “such report is correct.” 

If the necessary number of applications has been received, Con- 
gress must pass a concurrent resolution designating the time and 
place of the Convention, the nature of the amendment or amend- 
ments the Convention is to consider, and authorizing appropriation 
of funds for Convention expenses (including pay for delegates and 
staff). The Convention must be convened no later than 1 year after 
adoption of the concurrent resolution. 

e Convention will be composed of “as many delegates from 
each State as it is entitled to Senators and Representatives in Con- 
gress.” Two delegates shall be elected at-large and one from each 
congressional district. (Some commentators have suggested a strict 
“one person one vote” system is more appropriate.) 

The Convention shall be convened by the Vice President, who 
will administer an oath to the delegates that they will not “attempt 
to change or alter any section, clause or article of the Constitution 
or propose additions thereto except in conformity with the concur- 
rent resolution calling the convention.” (Such oaths are of question- 
able ca bps ape i according to most scholars.) 

Each delegate sha [ have one vote. 
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The Convention shall terminate within 1 year unless Congress 
approves an extension. (There is substantial doubt that Congress 
may control the Convention’s lifespan.) Amendments must receive 
a two-thirds vote of the Convention. (Again, the Convention is 
widely thought to be able to set its own rules, including voting 
majorities.) 

No amendments “of a different nature from that stated in the 
concurrent resolution” may be proposed. Questions shall be re- 
solved by Congress with no judicial review. (The availability of ju- 
dicial review is open to debate.) 

Congress has 3 months either to transmit any amendments to 
the States and prescribe a time for ratification or to disapprove 
submission on ground that the amendment or amendments are be- 
yond the scope of the Convention or that inappropriate procedures 
were used for its approval. Congress may not disapprove any 
amendment on substantive grounds alone. (Congressional authority 
to refuse to submit amendments for ratification has been 
questioned.) 

If Congress does not act, the presiding officers of each House will 
give the amendment to the Administrator of General Services, who 
will transmit it to the States. 

Ratifications shall not require assent of the Governor. 

Amendments shall be ratified within 7 years. 

Ratifications may be rescinded before the necessary three-quar- 
ters is reached. 

States may ratify previously rejected amendments. 

Questions about ratification shall be determined by Congress and 
shall be binding on the courts. 


H.J. Res. 400: Kramer; Balanced Budget Constitutional Convention 
Convening Resolution (referred to House Judiciary Committee; 
no action) 


Declares the 32 applications already received are valid. 

Provides that the Vice President has 30 days in which to deter- 
mine if an application is valid. 

Application shall be valid if it: 

1. Was appropriately passed by the State legislature; 

2. Proposes a Constitutional Convention for proposin 
amendments relating to the Federal budget or Federal spend- 
ing that requires that appropriations cannot exceed revenues; 
or that the Federal budget be balanced, or that prohibits gen- 
eral deficit spending, or that requires that Federal expendi- 
tures not exceed receipts; and 

3. Is received by Congress before January 3, 1987. 

The Vice President shall convene the Convention at Philadelphia 
within 180 days, after the 34th petition is determined to be valid. 

Each State shall appoint, in a manner chosen by the legislature, 
delegates in the same number as they have Representatives and 
Senators. (This is not necessarily popular election, much less one 
person one vote most commentators say is required.) 
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Each delegate shall have one vote. 


Delegates shall be paid at the GS-12 level from the contingent 
funds of the House and Senate, 

Each delegate shall subscribe to an oath that he or she will “up- 
hold the Constitution...as a sworn delegate to this national Con- 
stitutional Convention which has been called by Congress there- 
under at the request of the States for the sole purpose of proposing 
a balanced budget amendment to the Constitution.” (The validity 
of such oaths has been questioned.) 

The Convention shall elect its own presiding officer and make its 
own rules. 

The Convention is limited in scope to the subject of a balanced 
budget amendment. 

The Convention must act within 120 days. (Most commentators 
suggest that Congress cannot place a time limit on the Conven- 
tion’s actions.) 

Ratification is to be by State legislatures. 

The Administrator of General Services shall submit any amend- 
ree to ie States within 30 days unless Congress disapproves the 
submittal. 


B. SENATE 


S.40: Hatch; Constitutional Convention Implementation Act of 1985 
(Reported by the Senate Judiciary Committee, September 10, 
1985 (S. Rept. 99-135); currently on Senate Calendar awaiting 
floor action) 


Applications which seek a limited Convention shall state the sub- 
ject matter of amendment or amendments they are seeking the 
Convention to propose. 

This act is only to be used when a limited Convention is sought. 

Gubernatorial assent to an application shall not be necessary. 

Applications, which are to be sent to Congress within 30 days 
after adoption, shall contain the title, exact text, certification of ac- 
curacy, and, to the extent practicable, a list of other States that 
have submitted applications on the same subject. 

Within 10 days after receipt, the Speaker of the House and Presi- 
dent of the Senate shall report to his or her respective House the 
State making the application and the number of States that have 
applied on that subject. The presiding officers shall also send copies 
to the presiding officers of the legislatures of every other State and 
to all Members of Congress. 

Applications shall remain effective for 7 years after they are re- 
ceived by Congress, unless the application specifies a shorter period 
or unless the application is withdrawn by the State. An exception, 
or “grandfather clause,” is provided for the balanced budget amend- 
ment applications, extending their lives for 7 additional years. 
(This provision has been criticized by several constitutional 
scholars.) 

States may rescind applications, but not after two-thirds of the 
States have applied and their applications have been received by 
Congress. 
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Each House has 45 days following receipt of applications from 
two-thirds of the States to agree to a concurrent resolution calling 
the Convention, which is to be convened within 8 months. 

The resolution should set forth the time and place for the meet- 
ing of the Convention and set forth the subject matter guidelines. 

-Each State shall have two delegates elected at large and one 
from each congressional district, Hanmhers of Congress and other 
people holding “an office of trust or profit under the United States” 
shall not be allowed to be delegates. (There is some question about 
whether Members of Congress may serve as delegates to a national 
Convention and, again the “one person one vote” issue is raised.) 

Delegates shall subscribe to an oath pledging to comply with the 
Constitution of the United States. 

Rules for the Convention shall be set by a three-fifths vote of the 
sworn delegates. (This is considered by most commentators to be 
the Convention’s own domain.) 

States may bring action in the Supreme Court against the Presi- 
dent of the Senate, the Speaker of the House, and, where appro- 
priate, the Administrator of General Services. Actions shall be 
given priority on the court’s docket. 

1 suits must be filed within 60 days of when the claim first 
arises. (S. 40’s judicial review processes have been questioned.) 


S.J. Res, 212; Armstrong; Balanced Budget Constitutional Conven- 
tion lai Resolution (referred to Senate Judiciary; no 
action). 


Identical to H.J. Res. 400. 
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